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expressly disregarding any effect of the law of the domicil, was so cap- 
tivated hy the entity doctrine as to base its decision on the reasoning 
that the foreign corporation, on entering the State, subjected itself to 
the local law, and, under the constitutional provision above referred to, 
gave up its "privilege" of corporate death. But corporate, like 
natural death, is not a "privilege" which can be waived. It is part of 
the law of corporate existence, which cannot be altered except by the 
State which enacted it. A corporate personality cannot by mere con- 
sent give validity to any attempt to increase its rights by foreign legis- 
lation, and a fortiori it cannot do a thing impossible even to a natural 
person : consent that after death it should nevertheless remain for cer- 
tain purposes effectually alive. 



Status of Appointees op a De Facto Officer. — It has long been 
recognized that the acts of one who performs the duties of an office 
without actual right must often be protected from attack. 1 Although 
such a result suggests an application of the doctrine of estoppel, this 
clearly cannot be its true basis, for no theory of estoppel could account, 
for instance, for the illegality of resistance to a de facto officer, 2 for 
the validity of sentences pronounced by a de facto judge, 3 or for the 
rule that a corporation de facto may as a corporation sue one who 
has never in any way admitted its corporate existence. 4 It is usually 
recognized that the basis of the de facto doctrine is the injustice of 
holding third parties to notice of the invalidity of an officer's tenure, 
and the necessity of avoiding the confusion and inconvenience which 
would inevitably follow the impeachment of completed transactions, 5 
and it seems that the entire development of the doctrine has been 
determined by these factors of fairness and general convenience, 
though indeed the blind application of maxims and definitions laid 
down by the courts in particular circumstances has given rise to some 
confusion. It has been said that an officer de facto must claim by 
virtue of some appearance of appointment or election by a body 
actually qualified to appoint or elect; 6 but, though as a matter of fact 
this circumstance was present in many of the early cases, the state- 
ment, as a rule of law, has been discarded as utterly inadequate, and 
it is now only required that there shall have been some color of right 

"Petersilea v. Stone (1876) 119 Mass. 464; Bush v. Collins (N. Y. 
i8ti) 7 Johns. 549; Fowler v. Bebee (1812) 9 Mass. 231. 

'Garrett v. State (1892) 89 Ga. 416. It is moreover settled that a 
de facto officer, while he cannot recover salary, because that is due only 
to the de jure holder, People ex rel. v. Weber (1878) 89 111. 347; Romero 
v. U. S. (1889) 24 Ct. of Claims 331, can plead even as against the state 
the fact that he is a de facto officer as a justification for acts which would 
otherwise be unlawful. State v. Dierberger (1886) 90 Mo. 369. 

'State v. Carroll (1871) 38 Conn. 449. 

'Society Perun v. Cleveland (1885) 43 Oh. St. 481. 

"State v. Carroll (1871) supra; Directors v. Mohawk & Hudson R. R. 
Co. (1839) 1 Wend. 135; Matter of Sherrill v. O'Brien (1907) 188 N. Y. 
185, 212; Brinkerhoff v. Jersey City (1900) 64 N. J. L. 225; Bush v. 
Collins supra; see Att'y Gen'l v. Megin (1885) 63 N. H. 378; King v. 
Bedford Level (1805) 6 East 356, 368-9. 

'Mechem, Public Officers, 322, 323; 2 Thompson, Corporations, (2nd 
ed.) 1439- 
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by virtue of which the officer in question holds, 7 as where a person 
elected is for some reason ineligible 8 or has failed to qualify properly, 9 
or where the election by virtue of which he claims was unconstitu- 
tional, 10 or where a de jure officer holds over after the expiration of 
his term, 11 or, finally, even in cases of sheer usurpation, if there has 
been, long acquiescence therein. 12 

A further source of controversy under the American constitutional 
system has been the question whether the occupant of an office created 
by a statute subsequently declared unconstitutional is an officer de 
facto. The negative conclusion has been reached on the theory that 
such an enactment is robbed of all force whatsoever by the court's 
decree and can afford no protection, and that the general presumption 
of knowledge of the law carries notice of its invalidity. 13 Such a pre- 
sumption, however, must often be absurdly contrary to the fact, and in 
cases where third persons had no occasion to doubt the validity of the 
statute in question, it would seem that every reason of fairness and 
public interest is present which led in early times to the adoption of 
the de facto doctrine for the protection of the status quo. The ex- 
istence of our written constitutions should make no difference, for it 
is imperative that legislative enactments should be respected till 
declared invalid, and if this is so, the obvious hardship and incon- 
venience of forcing all third persons who should come into contact 
with the incumbant of such an office to determine at their peril the 
validity of his tenure, should entitle them to the protection of the 
de facto theory. 14 It should be borne in mind, however, that, conversely, 
no one who actually knew or ought to have known of the flaw in the 
officer's position is thus entitled to the favor of the court. 16 

A question calling for a similar application of these principles was 
recently presented in the case of In the Matter of George Ringler & 
Go. (N. T. Ct. of Appeals Jan. 9, 1912) not yet reported. A petition 
was brought to set aside the election of certain directors of the com- 
pany, on the ground that the persons electing them were themselves 
only officers de facto. It has often been decided, under these circum- 
stances, that proper appointees of a de facto officer hold their positions 
de jure, though the rule is sometimes limited to necessary appoint- 
ments. 10 These cases assume as axiomatic that all proper acts of de 
facto officers are valid as regards the public and third persons, and 
discover no distinction in this respect between appointments and any 
other acts. But it is submitted that this conclusion, as suggested in 

7 State v. Carroll supra. 

"State ex rel. v. Farrier (1885) 47 N. J. L. 3S3, affd. 48 N. J. L. 613; 
Oliver v. Jersey City (1899) 63 N. J. L. 634. 
"Mechem, Public Officers, 318. 
'"Matter of Sherrill v. O'Brien supra. 

"Winters v. Warmolts (1904) 7° N. J. L. 615; Petersilea v. Stone 
supra. 

"Mechem, Public Officers, 319. 

"Thompson, Corporations, (2nd ed.) mi; Mechem, Public Officers, 
324, 325; Norton v. Shelby County (1886) 118 U. S. 425. 
"State v. Gardner (1896) 54 Oh. St. 24. 
"See Hildreth v. M'Intire (Ky. 1829) 1 J. J. Marsh. 206. 

"State ex rel. v. Farrier supra; Norfleet v. Staton (1875) 73 N. C. 
546 ; see State ex rel. v. Mechan ( 1883) 45 N. J. L. 189. 
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the principal case, carries the rule beyond the reason on which it is 
based. The appointee of a de facto officer -will clearly be in any case a 
de facto officer himself, and strangers may therefore deal with him 
with impunity. Evidently, then, there is no reason in fairness or 
public convenience why this particular act of the de facto appointor 
should be given full validity. 17 If it will adequately protect the public 
and third persons to consider the appointee an officer de facto, there 
is no reason for investing him with any higher right, and it is sub- 
mitted that a direct proceeding such as that in the principal case, 
brought for the purpose of ousting the appointee from his position, 
should plainly succeed. 

"People ex rel. v. Anthony (1875) 6 Hun 142; People ex rel. v. Anthony 
supra; State ex rel. v. Jacobs (1848) 17 Oh. St. 143; see People ex rel. v. 
Stevens (1843) 5 Hill 616; People ex rel. v. Murray (1878) 73 N. Y. 535; 
contra, 2 Dillon, Municipal Corporations, (5th ed.) 519. 



